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I. INTRODUCTION

Darlie Lynn Routjer sits on Texas death row for a crime she did not cofnmit;. On - L
the morning of June 6, 1996, an intruder broke into Ms. Routier’s household, wheré she | T
slept on the living room couch. Her two oldest boys — Devon,. 6, and Damo-n, 5 -_&_-Slépt
near her on the living‘ room floor. Ms. Routier’s husband, Dann, and their baby ﬁpy slel-)t'. o
upstairs in the master bedroom. The intruder attaci:ed Ms. Routier, Devon, and Damun,
brutally stabbed the two boys, and sliced Ms. Routier’s throat. Both Devon .an;i Da_mbﬁ
died as a result of their injuries. Ms. Routier survived, but the State chmééd_hcr withi her
sons’ deaths. A jury convicted Ms. Routier of Damon’s murder after the prosééﬁtidn
urged jurors to conclude from cir¢umstantial evidence that she murdefed her own sons,
inflicted her own wounds, and constructed an elaborately-staged crime scene 1o makg it
appear asifa tﬁird party had broken in. o |

Ms. Routier has consistently maintained her innocence. Her conviction at trial
turned on the State’s prewntat.ion of circumstantial evidence, inaccurate expert tesﬁmony,
and inflammatory character evidence that should not have been admitted. The evidence
50 infected Ms. Routief’s trial with unfairne-ss a§ to deprive her of her right fo due
process. In addition, Ms, Routier’s trial counsel failed, among other things, to conduct an.
investigation of her husband, the only other adult known to be in the house the monﬁng
of the murders; represented Ms. Routier’s hushand in a separate gag order proceeding,
and then agreed nc.ut. to implicate her husband in the defense of Ms. Routier; and
dismissed forensic experts Bart Epstein and Terry Laber after they reached preliminary
conclusions that Ms. Routier was innocénf,, and then failed to present any scientific

experts in rebuttal of the State’s circumstantial case.
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In Ms.'Rauﬁer’s.sta_te habeas proceeding, she filed seven motions for access to
forensic and biolégical evidengce in the State’s possession to support her innocence claim.
The Texas court rt?;fused to hold any hearings and did not rule for over two years. The

-court finally denied Ms, Routier’s attempts to gain access to this evidence when it denied
her state habeas petition. The coﬁ quaged in no independent factﬁnding and
categorically endorsed the State’s erroneous version of the facts. Thus, the state court’s
conclusions are enﬁtled to no deference. Nor has the state court ruled on Ms. Routier’s
efforts to obtain DNA. testing under Texas law, filed in November 2003. Because these
DNA proceedings are still pending, Ms. Routier will ask this Court to hold her petition in
abeyance while she eﬂausts her remaining state court remedies. Ms. Routier wili also
‘exercise her right to seek diséoVery in federal court.

II. JURISDICTION

This Court has subject matter jurisdiction of this case pursuant to 28 U.8.C,
§ 2241(d). Ms. Routier \ﬁas indicted for the offense of capital murder in the District
Court of Dallas Coﬁnty, Texas. Venue was changed for trial to Kerr County, Texas,
| Which is in the Western Distriet of Texas, San Antonio Division. Petitioner is in the
custody of the Texas Department of Criminal Justice pursuant to the judgment and death
sentence. Under 28 U.8.C. § 2244(d)(1), a petition ﬁleﬁ on or before December 1, ﬁUOS,
| 1s imely.
III. STATEMENT OF FACTS
In the early-morning hours of June 6, 1996, six-year-old Devon Routier and his
five-year-old brother, Damon, were stabbed and killed in the living room of their home in
Rowlett, Texas, Devon and Damon’s mother, Darlie Lynn Routier, was seriously injured

in the same brutal attack, suffering multiple knife wounds including a cut across her neck
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that came within millimeters of fatally severing her carotid artery. The i:ﬁmedigé' S
aftermath of that assault is captured on the tape of Darlie’s phone call to 91 1, whu:h
recorded Darlie’s terrified voice saﬁng that an unknown intruder had stabbed ligr and her .'
sons.before exiting through the garage. But the investigators who arrived at tht%- ljld_usé.'_ .
that night almost immediately decided that it was Darlie herself ﬁho had 'murderedf_.her.' .'
children, and that her near-fatal wounds were only part of an effort to stage the i:;rime :
scene. The police and, later, the prosecution never wavered from ﬁﬁs snap judgment,
despite substantial and compelling evidence that an unidentified intruder had in fact been
present at the time of the killings, including bloody ﬁngﬁprints inside the house that do
not match any member of the family, as well as a sock bearing the blood and DNA of all .
three victims, which was found three houses away in the alley behind the Rdutier home.
A. Th.e.Attack | o

Like many victims of violent crime, Darlie does not remember many detaiis frém
thg attack. ﬁmlie, Devon, and Damon had fallen asleep in the family room, where ﬂlef
had earlier been watching television. C.R.R. Vol. 44, p. 4865:9-21,1 Darlie’s huéband,
Darin Routier, was sleeping upstairs in the couple’s bedroom with their youngest son, 8-
month-old Drake. As recounted in her trial testimony, Darlie recﬂls being awakened by -
Damon hitting her right shoulder and saying “Mommy,” then seeing a man walk from the
family room couch into the kitchen, C.R.R. Vol. 44, p. 4867:24-4868:16. Darlie got up
from the couch, then heard the sound of breaking glass. C.R.R. Vol. 44, p. 4868:11-12.
Darlie motioned for Damon to stay behind her, then followed the man into the kitchen

and saw him going into the utility room. C.R.R. Vol. 44, p. 4868:12-16. Darlie turned

1 C.R.R. refers to the “Corrected” Reporter’s Record, adopted on September 7,
2000.
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61'1 the lights in the kitchen, then realized there was blood on her, C.R.R. Vol. 44, p.
4869:2-5, 9-12. Walking further, she saw a knife lying on the floor inside the entrance of
:tlle utility room C.R.R. Vol. 44, p. 4869:13-17. Darlie picked up the ‘knife and placed it
‘on the kitchen counter, then saw that Devon had been stabbed and was lying motionless
on the floor of the family room, C.R.R. Vol. 44, p. 4869:18-4870:2.

Darlie screamed out Devon’s name, then turned fo see Damon, who was st:iﬂ_
standing. C.R.R. Vol. 44, p. 487G:4-7._ Seeing that Damon too had been stabbed, Darlie
screamed out for her husband, Darin. C.R.R. Vol. 44, p. 4870:10-20, Darin came
downstairs and began trying to help Devon,‘pcrforming CPR. C.R.R. Vol. 44, p.

4870; 16, 4872:25-4873:5. Meanwhile, Darlie got towels from the kitchen to try and stop
the boys® bleeding, and grébbed the phone to call 911. C.R.R. Vol. 44, p. 4870:16-
4872:1. Darlie put a towel on Darmon’s back and told him to hold on, to which Damon
responded with his final words, “Okay, Mommy.” CR.R. Vol. 44, p. 4872:4-9, 19-22,
Darlie then moved over to Devon, who was losing blood through his chest wounds every
ﬁme Darin blew into his son’s mouth. C.R.R. Vol. 44, p. 4872:25-4873:5. After placing
another towel on top ;)f Devon’s chest wound, Darlie ran outside and screamed across the
street for help from _aneighbor who was a nurse, then ran back and forth to the kitchen
sink for more towels to stop her sons’ bleeding. C.R.R. Vol. 44, p. 4873:7-4874:5. .All
of this occurred while Darlie was on the phone with the 911 dispatcher. C.R.R. Vol. 44,
p. 4876:1-14.

When the first police officer arrived at the scene, Darlie was dizzy and usinga
vacuum cleaner as a crutch to steady herself. C.R.R. Vol. 44, p. 4874:18-4875:2. Darlie

had only realized that she had also been injured in the attack when she saw her neck
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wound in a mirror, although she did not know how badly she had been wounded. .:C.R:R.' |

Vol. 44, p. 4875:3-20. The officer told Dslic to lay down. C.RR. Vol. 44, p. 4876:17- -~
24, The paramedics then arrived a;: the scene and began tending to the two boys. -'i‘lic -

paramedics first took Damon away, then broughf Darlie out to the front po:l:'.ch.' CRR o

Vol. 44, p. 4878:10-25. Aftei- the paramedics bandaged Darlie’s neck anci anm wc:;_l.'lnds, |

they transported her to Baylor Hospital in Dallas, where she underwent surgersr to eﬁplore

and close her wounds. C.R.R. Vol. 44, p. 4880:21-4881:7; C.R.R. Vol. 30, pp.- 719:19-

729:15; see Exhibit 1 (State’s Trial Exhibit 52-G). The surgery revealed ti:;at the slash

wound across Darlie’s throat had penetrated all the way to, but not through, the Si]éatil of

her carotid artery. C.R.R. Vol. 30, p. 7.’95—96; see Exhibit 2 (Defendant’s Trial Exhibit -

90). Thus, if the wound had been only two millimeters longer,I Darlie woulci-have bled to

death within two to three minutes. C.R.R. Vol. 30, p. 795-96. Darlie also suffered séwre:

bruising on br_;fh arms that did not fully manifest itself until after the attack, See Eﬂbit 3

(State’s Trial Exhibit 52-E).

| Devon died at the scene. C.R.R. Vol. 32, p. 1477-78. Damon was pronounced

dead on arrival at the hospital. C.R.R. Vol 30, p. 716:3-7. Drake, the hlfanf who had

been sleeping upstairs with his father, is today ten vears old. Dal.'lie was convicted 0.{"

capital murder and sentenced to death,

' B. The Identity Of The Assailant
In front of the jury, the prosecution neatly summarized the central issue in the
case as follows:
The only issue is who did it? Idéntity. And it comes down to this: It’s

either going to be some unknown intruder who came into the house and
committed a horrible murder or it’s going to be the defendant,
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C.R.R. Vol. 46, pp. 5212:23-5213:2. Even before being taken to the hospital by the
paramedics, Darlie had described ﬂle man she saw leaving through the kitchen — whom
S].:lﬁ. saw only from behind — as having long hair and wearing a basebail cap, a dark t-shirt,
and jeans. C.R.R. Vol. 44, pp. 4882:18-4883:25.
The investigators quickly disregarded Darlics_:’s description of the attack. James
Cron, a retired Rowlett police officer who examined the crime scene that night, tcsti_ﬁed
that he formed a belief that there had been no intruder afier his initial walk-through of the
scene, which lasted only 25-30 minutes C.R.R. Vol. 34, pp. 21 96:6-9. When asked by
fhe prosecutor why he formed this opinion after his initial walk-through, Cron mused that
;‘It’s sort 6f a big picture, It’s not any one thing. It was the overall scene which,
primarily, is the lack of evidence in many cases. But the entire scene indicated to me
there had not been an intruder. There wasn’t any one object or any one situation there.”
- C.R.R. Vol. 34, pp. 2197: 4-14. In accordance with this testimony, the State simply

disregarded Darlie’s account and sought to portray the entire murder scene, as well as

| Darlie’s own injuries, as an elaborate attempt to stage the scene and cover up Darlie’s
alieged responsibility for the deaths of her sons.

., Trial |
After jury selection, Darlie’s trial commenced in Kerrville, Texas on January 6,

1997 — exactly seven months after the murders of Damon and Devon. The State’s case
against Darlie was entirely circumstantial, built primarily upon character evidence that
Darlie was a materjalistic womanﬂwho lived beyond her means, and upon the testimony
of so-called expert witnesses who testified that the physical evidgnce at the erime scene

suggested that it had been staged. Indeed, the State sought to explain nearly every
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element of the chaotic, blood-soakf:._ﬂ crime scene as evidence of staging and, ﬂwréforé.,'
Darlie’s guilt. |

1 ~ The State’s “Staged” Crime Scene Theory

One of the key items of trial evidence was Darlie’s blood-soaked mghtstht, :
which she was wearing at the time of the attacks. See Exhibit 4 (State’s Trial Exhibit - -
120). Prosecution witness Tom Bevel testified that blood spatter on the back of fhe
nightshirt was consistent with “cast off” stains that would have been deposited when she
brought the knife overhead in a stabbing motion:

Taking a knife that was the same diameter of the knife in question, I just

simply, in this case I went down to my knee after placing a clean T-shirt

on my body, put blood on the knife, on both sides, again, held it up and

allowed it to just simply stop its dripping . . . . And then just simply did a-

motion such at this, I think on the first time I did it with two swings, if you

- would, without adding any additional blood, to see if in fact we get the
blood that would be on the back that would be consistent in size, direction,

location as the blood in question on the T-shirt [worn by Darlie on the -
night of the attack].

C.R.R. Vol 39, p- 3357:10+33.58: 1. He explained the significance of his findings to the
jury by saying “I was able, multiple times, to get bloodstains that were the same size,
location, with the long axis up and down in that area and on other areas of the back of the
[test] shirt.” C.R.R. Vol. 39, p. 3358:3-6. Thus, the State sought to establish thrbugh
Bevel’s testimony a direct, physical link between Darlie and the stabbing of her chilcil;'en.
But Bevel also conceded that the tiny stains he described as “cast-off on Darlie’s
nightshirt — which .supposedly came off of the knife when Darlie was stabbing her
children — ¢ontained the blood of both Dar_lic and the boys. C.R.R. Vol, 39, pp. 3344:17-
3346:8. If Datlie had stabbed her children, this mixture could only be explained in one of
two ways. Either the knife itself had a mixture of Darlie and her sons’ blood on it at the

tirne she was stabbing her children — which was impossible under the State’s theory of a
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staged crime scene and Darlie’s self-infliction of her own wounds after attacking the
boys — or millimeter-sized drops of Darlie’s own blood must have miraculously landed

directly on top of the boys® own millimeter-sized drops of blood. C.R.R. Vol. 39, pp.
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- 3354:9+11, 3488:14-21, 3490:23-3401:5, 3547:20-3549:8. Either explanation defeats the

State’s theory,

Another key element of the State’s staging theéory was a broken wine glass on the

floor of the Routier kitchen, in the middle of the intruder’s exit path. Prosecution witness

- James Cron testified that a glass from a wine rack in the Routiers’ kitchen had been

ﬂeliberately thrown to the floor to suggest a struggle:

Q. While you were telling us what a rocket scientist could and
couldn’t do, let me just ask you how you decided, that the wine glass was
broken?

* * *

A. When I make my — walking through the kitchen the first time, I

had no earthly idea. Ithought, well, maybe it was broken during the
scuffle with the intruder. After I finished the walk-through and went
outside and came back inside, it looked to me like it had been broken there
to simulate or stage an offense, a member of the household broke it and
planted it there.

* * *

A After I made the initial walk-through, where I first went through, I
didn’t think anything of it, I thought it was broken maybe in a scuffle.

* * *

A. After [ went back outside the house, finishing all of the inside,
going outside then coming back in, I based my opinion . . . that there was
- no intruder and I could only conclude that the glass was broken as part
of the staging of this offense to make it appear like there had been an
intruder.

C.R.R. Vol. 35, pp. 2391:5-2392.5.
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Prosecution witness Tom Bevel testified that a Hoover vacuum cleaner that poliCe
officers discovered knocked over actually had been rolled through blood, as indicated by
wheel marks on the flooring, and was another effort to stage the crime scene: |

A. It is a motion just simply of the wheel rolling through the
bloodstain. However, they are not connected. You then have another area
and you would just about have to lift the vacuum cleaner and go overto -
another area and then proceed to roll again in a different dlrectmn from the
original location or — and original direction,

Q. Okay. So there were differing directions to these movements; is
that right? .
A. As well as not being connected, so there has to be some movement

up from off of the floor with the vacuum cleaner,

Q. The roll marks that you saw on the floor, sir, were they consistent
with the State’s Exhibit No. 93 just simply being dumped over or lmncked
over in one motion? :

| A. They would not, no, sir.
C.RR. Vol. 38, pp. 3310:13-3311:4.

Anotﬁer prosecution expert, Charles Linch, testified that a single fiber recovered
frdm “Knife Number 4™ — a bread knife that the State alleged Darlie used to cut a window
screen in the garage to make it appear an intruder had gone through the window — was
consistent with the material from a torn garage window screen:

Q. Bottom line, from this comparison of the black rubbery material
and the glass rods on the window screen and on this knife, what does that
say to you as a trace evidence analyst?

A.  Icouldn’t tell the difference between this debris and the debris
found on the knife and, therefore, this knife could have been used to cause
the cut, defect.

C.R.R. Vol. 37, p. 2926:1-24.
In its closing arguments, the State explained how these witnesses’ testimony of a

staged crime scene supported the theory that Darlie had murdered her sons:
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Well, it doesn’t take Sherlock Holmes to figure out, that this vacuum
cleaner was dumped on top of those bloody footprints after it was moved.
But why? If the defendant did it, it’s because it’s staging. You need to
show some type of strugglé occurred, something like that.

But what else didn’t make sense to Mr. Cron? The wine glass.
Supposedly ran into this -- this intruder ran into this wine rack somehow
and broke a glass. Well, there’s glass on top of the bloody footprints, and
the officer said they were careful not to step on blood, and not to step on
glass, The trouble is he checked the wine rack and it was real sturdy.

That is another indication that something wasn’t adding up . . . with this
story . . ..

. And when [Charles Linch] tested [] that bread knife, he looked at it under
the microscope and what did he find? Glass rods, the same type of rubber
material seen on the bread knife. And that same type of rubber debris with
the glass meshed in. The same type of stuff that happens when you cut the
screen. And it adds up, that bread knife was used to cut that screen, and

. that tells you they were trying to fake the crime scene.

And the defense asked [Tom Bevel] [how Darlie’s blood could be mixed
with the boys’ blood on the tiny stains on her nightshirt,] but the most
consistent way it could happen is when the stabbing motion comes up and
the knife is over the shoulder. He simulated it in tests and found the same
size of the spot on his own T-shirt. That tells you that she was stabbing,
and Devon'’s blood winds up on her back. It’s not going to wind up there
if she is laymg on the couch as a man wrestles at her neck.

C.R.R. Nol. 47, pp. 5224:25-5225:14, 5225:22-23, 5229:16-24, 5233:9-16.

The prosecution even managed to incorporate a key piece of evidence, found
some seventy—ﬁve yatds away from the Routier home, into the staged crime scene theory
that it crafted. That item of evidence was a blood-stained sock found by the police in the
a;ley several houses away from the Routier home, which contained the blood of both
Darnon and Devon, as well as a faint result of DNA from Darlie and several unidentified
limb hairs. C.R.R. Vol. 32, pp. 1260:1-1266:2; C.R.R. Vol. 38, pp. 3144:4-3146:18. The
State’s explanation for the location of this sock was simply that Darlie must have planted

it there as part of her staging of the crime scene, after the boys had been stabbed but —

10
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since none of her blood was found anywhere between the Routier house and the lacatidn '
of the sock — before she supposedly inflicted her own wounds.

The State’s theory was phyéically impossible, however, given the tééﬁnﬁuﬁ} of thc
State’s pathologist that Damon could not have lived for more than nine minutes ﬂﬂﬂr -
being stabbed. C.R.R. Vol. 28, p. 138. The 911 recording lasted 5 nﬁnuf_es and 44
seconds, and it was at least another 1 minute and 10 secnnds before the paramaciic saw.
Damon. takf.'; his last breath, C.R.R. Vol. 30, p. 677, CR.R. Vol. 32, pp. 1427-28, 1432-
33. This would have left only two minutes and six seconds for Darlie to, ;ﬁung other
things, leave the house with the sock wearing nothing but a night shirt; run on concrete in
her bare feet to the back gate; icick the Bruken gate open with her bare foot; run the length
of thrge houses; drop the sock; return to the back gate; close thé back gate and enter the
house; pick up the butcher knife in her right hand; cut her throat, shoulder and cheel;'
‘without turning on a light; switch thie knife to her left hand and cut her right foreaﬁn and
ﬁngers of her right hand; put the knife with her blood on it down on the carpet near the
couch in the family room; move the knife to the kitchen counter; turn on the kitchen light
switch with a bloody hand; rush to the utility room and touch the door to tht?; garage with
a bloody hand; break a wine glass so that pieces of it landed on 1.:013 of her blood; gral_; the - -
vacuum cleaner with a bloody hand; roll it through her blood in the kitchen, lift it off the
ﬂndr and roll it through her blood again; knock the vacuum over on top of her blood and |
the broken glass; scream for Darin and wait for him to rush downstairs; and pick up the .
telephone and dial 911, C.R.R. at Vol. 28, pp. 91-2; C.R.R. Vol. 29, pp- 476-7, 483-4;
C.R.R. Vol. 30, pp. 725-28; C.R.R. Vol. 33, pﬁ. 1617-18, 1730; C.R.R. Vol.34, p. 2170;

C.R.R. Vol. 35, pp. 2281-2; C.R.R. Vol. 38, p. 3300; C.R.R. Vol. 39, pp. 3331-2, 3398-9,
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3485; C.R.R. Vol. 40, pp. 3661, 3681-2, 3749-54; C.R.R. Vol. 42, p. 4334; C.R.R. Vol,
43, pp. 4548-50, 4571-3; C.R.R. Vol. 51, p. 5886; C.R.R. Vol. 52, p. 6033; C.ﬁ.R. Vol.
" 52, . 6048; RR.52, p. 6053. |
_ Thus, the only possible explanation for the presence of the sock in the alley was
- that it had been dropped there by a flecing ElSSEﬁlé.llt.I
2,  The State’s Trial-By-Character-Assassination Strategy

To bolster its circumstantial evidence of a supposedly staged crime scene, the
State relied on a strategy of character assassination, seeking to prove that Darlie was the
fype of person who would kill her own children. Indeed, the State’s trial-by-character-
assassination started with the second paragraph of its opening statement, when the
prosecution told the jury that “the real Darlie Routier is, in fact, a self-centered woman, a
materialistic woman, and a woman cold enough, in fact, to murder her own two
children.” CRR. Vol, 28, pp. 31:23-32:1 (emphasis added).

The trial record is feplete with character evidence offered and admitted for.the
purpose of showing Darlie’s supposed propensity to murder her own sons. The following
is only a partial list of the evidence and testimony elicited by the State to attack Darlie’s
character and portray her as the type of person who would kill her own children:

» Barbara Jovell, a long-time acquaintahca of Darlie, provided specific
examples as to how, in her opinion, Darlie became more “materialistic™
over the years. CR.R. Vol. 36, p. 2539:4-16.

» Jovell was allowed to.testify that Darlie had a temper and was the

dominant personality vis-d-vis her husband. C.R.R. Vol. 36, p. 2547:10-

17. Jovell was then permitted to describe specific examples of Darlie’s

temper in response to the prosecutor’s question, “what kind of things

would get her mad,” to which Jovell replied “mostly money.” C.R.R. Vol.
36, p. 2548:7-16.

12
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The prosecutor intentionally disregarded the motion in limine granted by B
the trial judge and asked Darin Routier about the fact that Darlic had.
breast implants. C.R.R. Vol. 42, p. 4348:11-14.

The pastor who presided over the funeral of the slain children was ﬁsked‘
irrelevant questions about whether pocket-knives and tarot cars were
placed in the casket with the boys, and whether the song “Gangster’s

Paradise” was played at the funeral. C.R.R. Vol. 40, pp. 3857:13-3858:1.

The prosecutor asked a Routier neighbor, Karen Neal, wholly irrelevant .
questions about the lyrics to “Gangster’s Paradise.” Defense counsel
offered no objection to admissions of the irrelevant lyrics to this song
through this neighbor;-and even went so far as to flippantly state in front
of the jury, “We have no objection, if he’ll sing it.” C.R.R. Vol. 41 ; PP-
3979:17-3980:13.

On cross examination of Luann Black, the prosecutor questioned her about
the appropriateness of the lyrics to “Gangster’s Paradise,” the first song
played at the children’s funeral. Even though the witness proclaimed not
to know what the song was about, the prosecution was allowed to ask, “so
you are not aware that it is about violent ¢rimes?” C.R.R. Vol. 41, pp.

- 3979:17-3980:13. The prosecutor also was allowed to question Darlie’s

parenting when he asked, “You mean that she let her five and six year old
children listen to ‘Gangstf:r s Paradise’ by Coolio?” C.R.R. Vol 41, pp.
3979:17-3980:13.

On ¢ross examination of Darin Routier, the prosecution was allowed to go
line-by-line through the inflammatory and irrelevant lyries of *“Gangster’s

‘Paradise.” C.R.R. Vol. 43, pp. 4482:6-4484:8.

The prosecutor asked Darin Routier about the fact that he and Darlie
bought jewelry at pawn shops and even took the children to these pawn -
shops on occasion. C.R.R. Vol. 43, pp. 4479:16-4480:5.

The prosecutor pointed out during Darlie’s cross-examination that she did
not take her children to church regularly. C.R.R. Vol. 44, p. 4917:11-13.

The prosecutor guestioned Darlie about her tradition of going out with her

girlfriends on the night before Mother’s Day. C.R.R. Vol. 44, pp. 4914:8- .

4915:8,

The prosecution, in order to establish that Darlie was materialistic,
repeatedly emphasized the material possessions owned by the Routiers.
See, e.g., C.R.R. Vol. 41, pp. 3937:19-3938:4 (questioning by the
prosecutor regarding the property the Routiers owned, including a *“28 foot
boat out there on the lake” and “new, very nice . . . spa in the backyard”).

13
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Prosecutors questioned Darin about his conversations with Jamie Johnson,
a Child Protective Service worker, about what Darlie had said to him in
1995 about being “sick of everything” and having trouble keeping the
house clean and about Darlie being a “cleanaholic.” The prosecutor
implied through his question that Darin Routier told this individual, “[i]t’s
kind of an obsession. She will clean and clean, but the kids would be right
behind her meking bigger messes.” C.R.R. Vol. 42, pp. 4341-4344.

Witnesses with very limited access to Darlie were allowed to testify about
her allegedly cold attitude toward Drake, her infant son, after the crime
ocenrred, without establishing any relevance of this attitude to the .
murders. For example, nurses who attended to Darlie were allowed to
testify that, even though she was firted with IV tubes and had wounds to
her neck, she would not hold Drake while she was in the hospital. See,

- e.g., CRR. Vol 31, pp. 1032-1033. A paramedic was also permitted to

testify that Darlie did not ask about her infant son while the paramedlc
attended to her. C.R.R. Vol. 32, pp. 1499:20-1500:7.

Darin Routier was questicmed about irrelevant hearsay statements he had
made to a radio show host about people getting caught up in materialism
and losing sight of what is important, permitting the prosecutor to ask,
“That’s right, That is something that you all forgot in 96, isn’t it? You
and the defendant. You got off the track, you got on the material side of
life, and you lost sight of your two children for a while, didn’t you?”
C.R.R. Vol. 42, p, 4363:24.

Darin was asked to verify hearsay statements that: (1) Darlie told him she

was disappointed that Drake was not a girl, C,R.R. Vol. 42, p. 4344:12-15;

(2) Darin said “there was no time for me and Mommy to be sexy or run
around in the house naked,” C.R.R. Vol, 42, p, 4346:20-21; and (3) in
May 1996, “a light went on in my head saying she needs help,” C.R.R.
Vol. 42, p. 4350:4-5.

The prosecutor told the jury in closing arguments that:

You heard from Barbara Jovell, who was this woman’s
maid of honor, who has known this woman almost 10
years, who had worked with her every day, there at their
work place, their one employee, ... And what did she tell
you? It took a lot of guts to get up there. And she told you
some facts about the defendant. She loves the defendant.
And a few years ago Darlie was a very different person.
But their business took off and her attitude started
changing. She started thinking about money, and became
more self-centered, You know she wears the 10 rings on
every finger, all the rings and earrings. She started
becoming more self-centered, shopping all the time.
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Decorating, buying hoats, they bought a spa, they bought
new cars, and she is the dominant personality.

C.R.R. Vol. 46, pp. 5236:15-5237:7.

s Asto a suicide gesture Darlie allegedly made in May 1996, the prosecutor
was allowed to argue, “You know, I don’t think the defendant was going " .
to kill herself. I think she loves herself too much,” C.R.R. Vol. 46,p.
5238:14-16.

» Referring to a videotape that was made of Darlie after the murders at a
graveside birthday celebration, the State conceded the real reason it had
offered the video: “I think it gives you a lot of insight into this woman.
You see, this is not a picture of a grieving mother, and T don’t care how
many excuses you can come up with, and how many doctors you can bring
in here and say this is some type of Christian ceremony, or shewason -
some Xanax or people were giving her valiums, no. You can see how she
is acting. She is enjoying herself out there. She likes the attention. . . .
she is enjoying it, and it gives you insight into her true character.”

C.R.R. Vol. 46, pp. 5238:25-5239:15 (emphases added).

3. Evidence That Was Available, But Never Presented, Due to Trial
Counsel’s Failure To Investigate And Prepare The Defense

After her arrest, Darlie was initially represented by two court-appointed attorneys,
Douglas Parks and Wayne Huff. Less than three months before trial, however, attorney
Douglas Mulder was hired to replace Parks and Huff as Darlie’s defense attorney.
Mulder had already represented both Darin Routier and Darlie’s mother, Darlie Kee, |
during a show-cause hearing at which the State alleged they had violated a gag—érder
regarding the upcoming trial. Mulder had previcusly informed Darin and Darlie Kee ‘that
Parks and Huff intended to blame Darin for the murders of the two children, See
Affidavit of Darlie Kee (“Kee Aff.”).2 ‘When Darin and Darlie Kee learned of this-
impeﬁding defense, they sought to hire Mulder to defend Darlie in her capital murder

trial. See Kee Aff.; Affidavit of Darin Routier (“Routier Aff*). As a conditionto

2 All cites to affidavits refer to affidavits filed during the state habeas corpus proceedings.
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accepting the representation, Mulder agreed that he would not point the finger at Darin’s
involvement in the crimes as part of Darlie’s defense. See id. |

During the time that. Parks and Huff served as defense counsel, they had retained

-two forensic scientists, Terry Laber and Barton Epstein, to consuit with the defense
régardhg the physical evidence in the case. See Afﬁdavit of Terry Laber at 5 (“Laber
Aff”). Laber and Epstein’s prelirninary analysis contradicted the State’s theory ofa
staged crime scene. Id at 9 11, But before Laber and Epstein could complete their work
and review of the evidence, Parks and Huff were replaced by Mulder. Mulder held only a
brief meeting with Laber regarding the forensic scientists’ work on the case, and he did
ﬁot engage them, or any other forensic experts, to complete a scientific review and testing
of the evidence. Id, at 1Y 7-10, This failure allowed the State to present its theory and its
expert witnesses to the jury without sufficient rebuttal by the defense.

Notwithstanding the State’s theory of a stageﬂ crime scene, however, there was in
fact ample evidence that rebutted and contradicted the State’s theory, and that
demq_n:sg‘ﬂeii_ Damon, Devon, and Darlie had all been attacked by one or more intruders.
Due to Mulder’s decision to abandon the defense’s own forensic examination of the
evidence, the jury never heard any alternative explanations for evidence such as Darlie’s
nightshirt, the fiber Charles Linch found_on the breadknife, the broken wine glass, and
other critical aspects of the State’s physical case. The absence of exculpatory forensic
eﬁdencc was s0 glaring that the State even went so far as to point out to the jury that
defense counsel had presented no scientific evidence to rebut the physical indications of a
staged crime scene:

You know, here is the bottom line on Tom Bevel. You know ot there at
SWIFS there is another expert, Terry Labor [sic]. He is the DNA blood
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spatter expert who went out there on behalf of the defendant also, along. -
with Bart Epstein. And if they want to quarrel with Tom Bevel and tell = .
you that he is wrong, and that he is a witch doctor of some sort, where i is -
Terry Labor then? '

Where is their blood spatter expert? Don’t you know that if he had any ..
criticism of the opinions rendered by Tom Bevel, that just like Bart
Epstein, you would see them right up here, and he would be detailing for _
you what those criticisms are. But he is not here either, is he? And fora - -
very good reason. :

There is one other thing that we need to ask also. Where are the samples
from the T-shirt taken by Terry Labor? Where are they? You remember
those first dibs samples that Terry Labor took from the defendant’s T-shirt -
back in August? Before Tom Bevel even had a chance to look at the T-
gshirt. Terry Labor, the defendant’s expert, went to Dallas and was gwen '
an opportunity to take several samples from that T-shirt.

Did you see those samples in courtroom at any point in this trial? No, you
didn’t. Don’t you wonder why? You really don’t have to wonder long
about that question. It’s obvious to you. Why those best samples taken by
the defense, why you never saw them, and why you never heard a test
result or a DNA result on any of the samples. It speaks volumes fo you
gometimes what yon don’t see and hear. And it speaks volumes in this
case with regards that T-shirt.

C.R.R. Vol. 46, pp. 5340:3-5341:9. In fact, in October 1996 defense counsel was aware
of contrary evidence. But the jury never heard it.

Laber and Epstein had concluded that Darlies’s nightshirt indicated only minimal
areas of blood spatter and that the critical areas of spatter had never been subjecfcd to
genetic testing. Bevel explained to the jury that one explanation for the absence of Eiuod
spatter was that Damon’s and Devon’s blood was covered by direct hits .uf Darlie’s blood
from her self-inflicted wounds. But in Laber’s opinion, that interpretation requires an
extremely unlikely sequence of events. Laber and Epsteiq recommended in October
1996 that the critical areas of blood staining be tested. See Laber Aff 9 12a. .But Doug

Mulder ignored that advice, and the jury never heard evidence from such testing.
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The jury also never learned that before Charles Linch tested Knife Number 4, the
kitchen kmves recovered from 5801 Eagle Drive already had been dusted for ﬁngerpnnts
| _using a fiberglass brush composed of a similar material as the fiber removed from that

knife. No definitive tests were conducted to determine the source of the fiber. Linch
- could testify only that the fiber was “consistent™ with the garage screen window. See
C.R.R. Vol. 37, pp. 2862:11-2863:2, Linch had previously reached a similar conclusion
about 2 hair found in the sarne garage windowpscreen, which he opined was “consistent”
with Darlie’s hair. See C.RR. Vol. 37 p. 2849:1-6. In fact, DNA testing determined that
he was wrong. See C.R.R. Vol. 37, pp. 2850:9-14. Laber and Epste'm had recommended
in October 1996 that definitive testing be conducted on the fiber. See Laber Aff. Y 6b,
But Mulder again ignored their advice, and the jury never heard evidence from such
testing,
Laber and Epstein also concluded that the disj}ersal pattern of the broken wine
glass conflicted with the State’s theory that the glass had been dropped to suggest a
struggle. See Laber Aff. 9 11b, Broken glass shards discovered on the wine rack
indicated that the glass had broken tl_lere. See id. Laber and Epstein made that finding in
November 1996. Se_e’ id. at 9 11, Mulder, however, never presented their finding to the
jury.
Laber and Epstein concluded that the pattern of blood spatter on the vacuum
cleaner indicated that it had occurred after the vacuum cleaner had been knocked down
and, therefore, was not consistent with Bevel’s theory that the vacuum cleaner had been

pushed around by someone who was bleeding. See Laber Aff. 11a. Laber and Epstein

18



Dec-09-2005 12:51pm  From-LAW FIRM 214 522 7811 T-988 P.023/0668 F-723

made that finding in November _7 996, Seeid. atq11. Once agaiﬁ, however, Mulder -
never presented their finding to the ]ury |

Mulder’s decision to cut off further forensic investigation also denied the _]ury .ﬂélé. o
opportunity to propetly consider finperprints that established the presence c;f an unknown .
intruder in the Routier home. One of the most significant items of physical cvide:jice‘ i;iaf -
refutes the State’s case is a bloody fingerprint — State’s Exhibit 85-J — taken ﬁ'oml é. glass
sofa table between the family room where the attacks occurred an& the kitchen through. -
which the intruder had fled. The person who left that print would have had to leave lt

- while the blood was still wet. At trial, the State’s witness, James Cron, simply iesﬁﬁed
that he could not make any positive identification of the bloody fingerprint, but that it
was “small” and was “consistent with having been left by a five or six year ;ﬂd child.”
C.R.R. Vol. 35,. PP- 2269:24-2270:5,

The Stéite’s post-conviction fingerprint expert now Eoncedes' that he has excluded,
as possible sources of the print, all of the paramedics, police, and other persons who were
known to have been .at the crime scene between the time the murders were reported and
the time the print was collected — except for Darlie. State’s Writ Exhibit 2,at 3. Yet an
independent fingerprint analyst, working for ABC News, has affirmatively excluded
Darlie as the source of Exhibit 85-], and the renowned forensic anthroiaologist Richard
Jantz has testified by affidavit that the fingerprint is consistent with that of a cunenﬂyﬁ
unidentified adult. See Affidavit of Robert C, Lohnes (“Lohnes Aff.”); Affidavit of
Richard L. Jantz (“Tantz Aff."). Obviously, if the print was not made by any member of
the Routier family or any of the people who responded to Darlie’s 911 call, it had to. have

been made by an intruder. Thus, Mulder’s failure to investigate the forensic evidence
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allowed the prosecution to falsely arpue that Exhibit 85-J was irrelevant and vnimportant
when in reality it proves that an intruder was in the house at the time of the murders and
left a bloody fingerprint.

The bloody fingerprint from the sofa table is not the only unidentified fingerprint
connected with the murders of Damon and Devon.. A second bloody fingerprint was
found on the door leading from the Routiers’ utility room where Darlie found the knife.

__ See Report of Glenn Langenburg (5/ 5/03).> Though not introduced at trial, this second
bloody print also bears enough detail to positively exclude a person as its possible source,
and Darlie has been excluded as its source. Darlie and Darin have both also been
éxcluded a;s the source of another patent print on the same door. See Report of Glenn

. Langenburg (5/5/03); Report of Robert Lohnes (6/3/03). Thus, these additional prints
were further proof of the presence of an unknown intruder, & fact that could have been
shown at trial if Mulder had not shut down the defense’s forensic investigation.

The jury that convicted Darlie on February 1, 1997, for the murder of Damon
Routier never heard substantial evidence that undermines the State’s circumstantial case
agﬁinst her and supports her ¢laim of innocence. And the jury never heard a key alternate
explanation for the crimes because her counsel had agreed as a condition of retention by
Darlie’s family to protect a more plausible suspect, her husband, at the expense of
Darlie’s own defense. Darlie Routier now seeks to have her conviction and sentenée
vacated and a writ of habeas corpus issued because no court can have confidence in such

a fundamentally tainted verdict.

3 Ms. Routier retained forensic fingerprint analysis Glenn Langenburg in conjunction
with her state habeas proceedings
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IV. PROCEDURAL HISTORY
A. Trial Court
Datlie Lynn Routier was in&ictcd for capital murder on June 28, 1996, in"Ds.lllas .
County, Texas, in connection with the June 6, 1996, death of Damon Routiér. Dn Jﬁne :
28, 1996, the court appointed Douglas Parks and Wayne Huff to i'epresen_t Ms. Roﬁﬁef. .'
Due to pre-trial publicity, a change of venue to Kerr County was granted on Sepi:ﬁnl::;er_
27,1996, On October 21, 1996, the court granted a motion to replace court-appointed.
counsel with Douglas D, Mulder, Curtis D. Glover, Richard C. Mosty, andS Prgsi:oﬂ
Douglas, Jr. Ms. Routier was tried by a jury before the Criminal District Court No. 3 .of
Dallas County, Texas. Jury sélec:tion commenced on October 21, 1996, and was
completed on November 18, 1996, The guilt phase of the trial began on January 6, 1997,

and the jury returned with a verdict of guilty of capital murder on February 1, 1997; |

On February 3, 1997, after heaﬂné evidence during the penalty phase of the trial,
the jury returned an affirmative answer to the special issue concerning future o
dangerousness and a négaﬁve answer to the special issue concerniﬁg mitigating evidence.
Accordingly, under Texas law, Ms. Routier was sentenced to death.

B. Direct Appeal |
In March of 1998, the Texas Court of Criminal Appeals held the trial court

reporter, Sandra Halsey, in conternpt for failing to complete the trial transcript, despite

. humerous extensions. In April of 1998, Ms. Halsey filed the transcript with the Court of
ériminal Appeals. In October of that year, the Court ordered Judge Robert Francis i.;r,\
conduct an independent review of the transcript after Ms. Routier’s appellate Iattomcys

discovered over 30,000 discrepancies in the transeript. Judge Francis found Halsey’s
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_ f_:ntire record to be so deficient that it had to be replaced entirely. Another court reporter,
Susan Simmons, was appointed to prepare, certify, and file a new reporter’s récord using
. stenographic notes and Ms, Halsey’s original transcript. The tapes uséd by Ms.
: Simmons, however, were often of poor quality and unanthenticated, and Ms. Halsey’s
notes were inaccurate and incomplete,

In April 1999, Ms. Simmons testified that she had reconstructed the transeript to
the best of her ability. The record was delivered to the Court of Criminal Appeals in
December of 1999. Over defense objections—including Simmons® refusal to certify the
first fifty-four pages of Volume 10, which contained the notes of a hearing on October
21, 1996, at which Douglas Mulder was substituted as Ms. Routier’s trial counsel—the
Court issued an order finding that it had complied with all prior orders of the Court of
Criminal Appeals and had satisfied Petitioner’s objections on September 7, 2000.

The conviction and death sentence were affirmed by the Court of Criminal
Appeals on May 21, 2003, in a published decision, Routier v. State, 112 S.W.3d 554 (Ct.
Crim. App. 2003).

C.  State Habeas Corpus Petition

Ms. Routier’s state habeas corpus application was timely filed under applicable
state law on July 12, 2002.

During the pendency of her state habeas corpus proceéding, Ms. Routier
ré.peated]y moved the court for the right to access and test the evidence that she contends
will prove her innocence, including the following:

» Expedited Motion for Access to State’s Physical Evidence, May 29, 2002
* Renewed Request for Access to State’s Evidence, July 2, 2002

» Post-Application Motion for Access to State’s Evidence, July 17, 2002
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+ Second Renewed Request for Access to State’s Evidence, July 29 2003 -
» Motion for Reconmderatmn November 3, 2003 |
. Mothn for Forensic DNA Testmg, November 4, 2003

- » Renewed Motion for Testing of Physical and Biological Evidence and
Request for an Evidentiary Hearing, January 23, 2004

The Cour_t did not grant Ms, Routier’s motions for access to any of the Staté’sh
evidence, nor did the Court allow any sort of forensic testing. The trial. court iséued its
Findings of Fact on August 4, 2004, ruling that the petition should be denied. The Texas
Court of Criminal Appeals agreed, denying Ms, Routier’s petition for a writ of _haﬁgas
corpus on December 1, 2004. .

D. Petitioner Will Request a Stay of These Proceedings Until the State
Courts Resolve Her Pendmg DNA Testing Motions

| In connection with her state habeas corpus proceedings, Ms. Routier filed _thrée '
motions that remain pending befc;re the Criminal District Court No. 3 of Dallas County,
Texas: (1) Applicant Darlie Lynn Routier’s Motion for Forensic DNA Testing, filed
November 4, 2003, (2) Applicant Darlie Lynn Routier’s Supplemental Motion for Post-

Conwctmn DNA Testing, filed on J anuary 2.8, 2005 and (3) Apphcant Darhe Lynn

Routier’s Motion for Discovery Regarding Pre-Trial DNA Testing Results, filed on
Tanuary 28, 2005 (collectively, the “DNA Motions™). The state trial court has not yet
decided those motions, and the trial court judge has informed counsel for both Parties tha_t'
he intends to resume proceedings regarding the DNA Motions in the near future.

Out of an abundance of caﬁﬁuu, Petitioner is ﬁling this Petition for Writ of
Habeas Corpus less than one year after the Texas Court of Criminai Appeals denied her
application for a writ of habeas corpus. Neverﬁleless, proceedings regarding the DNA

Motions are still ongoing in the state courts, and it is likely to be a significant period of

23



Dec-09-2005 12:53pm  From-LAW FIRM 214 522 7811 T-988 P.0Z8/0B6 F-723

time before the pending motions are finally determined. Petitioner therefore respectfully
submits that the time is not yet ripe_for this Court to proceed to the merits of this Petition
for Writ of Habeas Corpus by a P«;:rson in State Custody, and will move this Court to

. grant a stay of these federal habeas corpus proceedings until such time as the Texas
couﬁs finally determine the_matters presented in the three pending DNA Motions.

V. CLAIMS FOR RELIEF

A. Darlie Routier Was Denied Her Sixth Amendment Right To Effective
Assistance Of Counsel,

* Trial counse] was constitutionally deficient in two respects: (1) representation
was hampered by an unwaivable conflict of interest between Ms. Routier aﬁd the only
other adult in the house at the time of the murders, her husband, and (2) trial counsel

“utterly failed to investigate or rebut the purported “staging” evidence that lay at tiw core
of the State’s case.

1. Trial Counsel’s Divided Loyalties Between Darlie Rontier And Her
Husband Constituted Ineffective Assistance Of Counsel.

a) Relevant Facts

Douglas Parks and Wayne Huff were the first attorneys appointed to represent
Darlie Routier. Parks considered Ms. Routier’s husband, Darin, a suspect and planned to
introduce evidence égainst him at trial tol ¢reate reasonable doubt about Ms. Routier’s
guilt. Affidavit of Douglas H. Parks 9 4(“Parks Aﬁ”).

Douglas Mu]der represented Ms. Routier’s husband and mother, Darlie Kee,
during a show cause hearing on September 20, 1996, where the State alleged that they
had violated a gag-order regarding Ms. Routier’s upcoming trial. C.R.R. Vol. 8, pp- 7:3-
6, 9-16. In a conversation with Darlie Kee and Darin Routier, Mulder informed them that

Parks intended to implicate Darin in the crime as part of Petitioner’s defense. Routier
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AfE. 7: Kee Aff 915. When Darin and Darlic Kee learned of Parks’ .strategy, théy S
sought to replace him with counsel Who would not accuse Darin. Multier “agre:eql'.ﬂ.lat, if
hired to represent [Darlie], he would not argue as part of the defense that [Darin Rﬁﬁﬁer]
was in any way responsible for the death of [his] children.” Routier Aff. 'ﬂff.; see i;?so Keé' -
Aff. 5. As aresult of this promise, Darin and Kee asked Mulder to represent Ms, - R
Routier at trial. On Qctober 21, 1996, _Douglas Mulder became counsel-of-record for Ms.
Routier, replacing her court-appointed attorney, Douglas Parks, C‘.R.R. Vol. 10, p.
11:24-25, S

Even without knowing about Mulder’s agresment to suspend any invesﬁgétion .of
Darin, both Parks and counsel for the state believed Muldér to be incapable of
representing Ms. Routier because of a conflict of interest. In an October 24",1995 letter
to Mulder, Park.s stated that “[he] continued to believe that Darin Routier was a possible
perpetrator of ﬁw offense.” See Parks Aff, 8. In the same letter, Parks further advised
Mulder “that the court had not addressed the possible conflict of interest generated by
sirnultaneous representation of Darlie and Darin Routier.” Id. Parks’ concerns were
more than just mere conjecture.

On November 12, 1996, the State filed a Notice of Possible Conflict of Intergst
with the trial court allé.gjng that Mulder’s previous representation of Darin created a
coﬁﬂict of interest that jeopardized Ms. Routier’s Sixth Amendment right to conflict-free
| counsel. C.R.R. Vol, 22, p. 2669. The State filed the Notice to “make real sure” that
there was no constitutional violation since the State had found “some new evidence”
implicating Ms. Routier’s husband. C.R.I_{. Voi. 22, p. 2670:9-10. That Noti'ce staféd in

relevant part that the “investigation was ongoing with regards to the analysis of physical
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evidence {and r]ecent analysis of physical evidence suggests that Darin Routier may have
participated . . . 111 the crime.” CR.1A.56. When the trial court addressed Ms. Routier in
open court on Nermbar 12 and November 18, 1996 about the State’s Notice, Mulder did

-not ;‘.tate on the record his opinion about whether a conflict existed. C.R.R. Vol. 22, pp.
2669-70; C.R.R. Vol. 26, pp. 3322-23.

In addition to these warnings, Mulder was aware of several significant pieces of
evidence implicating Darin Routier in the ¢rime, including: (1) his hair on the murder
weapon, CR.1.A: 58:59, (2) the bloody sock found in the alléy contained fibers from his -
bloody sneakers, RR.38:3127-3, 3144-5; CR.1A: 58, (3) incoﬁsistent statements about his
i:loody jeans, HR.6: 488; Def.’s Ex. No. 5 at 3; Def.’s Ex. No. 3 at 3; RR.4: 124, (4)
blood on his jockey shorts, Parks Aff. 4 4, and (5) his inconsistent statements and
suspicious behavior at the crime scene and hospital. Mulder failed to even investigate
these leads.

Ignoring the evidence available to him and warnings of a conflict of interest,
Mulder kept true to his word. The only evidence that he introduced implicating Darin
was not offered until the punishment phase of Ms. Routier’s trial—when the information
could no longer be used to harm Ms. Routier’s husi:nand because she had been convicted.
Compare C.R.R. Vol. 42, pp. 4235:18-4334:9 (Mulder’s non-adversarial questioning of
Darin during the guilt phase of the trial) wizh C.RR. Vol. 49, p. 5679:12-16 (“You know,
it’s cirions to me, and I have never for a minute doubted the innocence of Darin Routier.
But, you know, he of all people, had the most to gain here. She had a couple of hundred

thousand dollars worth of insurance on her.”).
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If Mulder had not been burdened by a conflict of interest, he wcml& have léarned -
that in the spring of 1996, Darin Routier was contemplating an insurance scaﬁ tha_t.-
involved staging a burglary of his‘l;esidence. See Routier Aff. 7 3; R. Kee Aff. 1['2.:;-' Derin
Routier asked his wife’s stepfather whether he “knew of anyone who wouid agre;g'_.tn.l
burglarize [his] home as part of an insﬁrance scam.” Routier Aff. §3; seé also Kée Aff..
2. Darin Routier explained that “he and his family would be gone from the hoﬁse ami
that the “burglar’ would come to the house with a U-Haul truck and femove ‘gobs’ of
stuff from the house” which he would retrieve “after his insurance compa.nuy paidioﬂ'.‘”
Routier Aff. §2. Darin Routier has admitted that he had this conversation with Rdbbie
Kee only days before the attack on his wife and children. See Affidavit of chhard Reyna _
15 (“Reyna Aff. “) Nor was this an isolated instance of Darin’s w1111ngness to angage in
an insurance scam. Two years prior to the murders of his two children, Darin Routier
arranged to have his Jaguar “stolen” so that he could collec:t the insurance proceeds See
Routier Aff, 'ﬂ 2. That “crime” went without & hitch. See Routier Aff, '[] 2(“In 1994,1
spoke to a person about my Jaguar automobile, In that conversation, I said that “it
wouldn’t bother me” if the Jaguar was stolen, That person then stole the J aéuar.”) Had
Mulder taken even minimal additional investigative steps, he likely would have
uncovered the above-listed evidence implicating Darin. See, e.g., Bigelow v. Williams,
367 F.3d at 573-574 (6th Cir. 2004). |

Darin’s intent to stage a burglary at his house could have explained several items
of evidence that the prosecution could not explain in its case-in-chief. First, there was the
issue of a mysterious black car that numerous intncsses testified they saw in the

neighborhood around the time of the attacks at the Routiers’ home. See, e.g., Testimony
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of Barbara Jovell, C.R.R. Vol. 36, p, 2634:5-15 (“Q. Well, it was the earlier day she was
working, whatever day that was? A. Right. But she saw, yes, she did see a biack carin a
back alley. And she, she—\.a.rhen he passed us by, really fast, or a black car passed us by,
-she said she saw the black car in the back alley, When she was in the garage, he was like
sitﬁ:ig and like waiting for somebody but he was looking into the garage. Q Like he
was watching the house? That’s what your mother told you, wasn’t it? A. Someﬂﬁng
like that, yes.”); Testimony of Karen Neal, C.R.R. Vol. 41, pp. 3996:21-3997:25 (“A. 1
came home from work about 3:00 o’clock in the afternoon, aﬁd I saw a small, black car
that was stationed right in front of my sidewalk, Q. Okay. And how was that small,
black car parked in that area? A. It was against my curb, and the person int the car
seemed to be angled towards the Routier home. Q. All right. And you told the jury that
he ;,ppeared to be focusing on the Routier house? A, Yes, sir. Q. Okay. Did that strike
you as unusual? Did you say anything to him or do énytlﬁng or go in the house or - A.
When I got out of my car to approach him, he sped off very fastly.”).
Second, there was testimony regarding two suspicious men—one of whom fit
 Derlie’s description of her assailant—walking along a stretch-of Darlock Road,
approximately a 10-minute walk from the Routier’s home, sometime “after 2:00 o’clock
a.m. on June 6, 1996.” Affidavit of Darlene Potter ¥ 2 (“Potter Aff.”). None of this
information was presented to the jury because defense counsel failed to pursue a line of
investigation to uncover such evidence.

b) Legal Basis For The Claim

When a defense attorney actively represents conflicting interests, the prejudice
prong of the Strickland test is presumed, Mickens v. Taylor, 535 U.S. 162, 166 (2002).

The term “conflict of interest” means “a division of loyalties that affected counsel’s
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pe;fann;:mce.“ Id at 172 n..S (citations omitted) (emphasis added). “A conflict of.intei'ést
has detrimental .effects on reweSentaﬁon because of what it tends to pre.vent anlattt)l."ney -
from doing.” Rubinv. Gee,292 F .ésd 396, 405 (4th Cir. 2002) (finding that.'t:riaél é(;uﬁséls’
conflict of interest constituted ineffective assistance of counsel) (citing Halz;oway v .l |
Arkansas, 435 U.S. 475, 489-90 (1978)): see also Sanders v. Ratelle, 21. F.3d 1446, 1452
(5th Cir. 1994) (“the harm may not consist solely of what counsel does, but of what the
advocate ﬁﬁds himself compelled to refrain from doing, not only ;lt trial but also during -
pretrial proceedings and preparations™). In this case, defense counsel Muléer had divided
loyalties to Darlie Routier and Darin Routier. Asa result, his assistance to Daﬂié Routier
was ineffective. | | |

Mulder suffered from two distinct conflicts: (1) he represented Dann Routierin a
matter substantially related to this case, and'(2) he agreed not to pursue an obviqus |
defense Sﬁategsr as a precondition to his representation. Eé,qh separately provides more.
than sufficient basis for a finding of ineffective assistance of counsel. |

¢) This Error Is Not Harmless
The error is plainly not harmless, If Mqlder had investigated Ms. Routier’s
husband, the insurance scam would have been uncovered and présented to the jury. This
would have been more than sufficient to establish reasonable doubt as to the identity of
the killer, and undermines confidence in the jury’s verdict. |
2. Defense Counsel’s Failure To Investigate And Rebut Physical

Evidence That Lay At The Center Of The State’s Case Constituted
Ineffective Assistance Of Counsel.

a) Relevant Facts

- Ms. Routier’s court-appointed counsel, Douglas Parks and Wayne Huf¥, retained

two forensic scientists, Terry Laber and Barton Epstein, to consult with the defense on
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physical evidence. See Laber Aff 5. Laber and Epstein had been given access to a
variety of crime scene evidence, including Ms. Routier’s nightshirt, photographs of the
Blood spatter in the garage and utility room, the garage window screeﬁ, and the bread
 knife from which a fiber was recovered. See id, at ‘[I'S_-G. Laber and Epstein’s

preliminary finding was that the evidence was cmsi-stent with Darlie Routier’s testimony
that she and her sons had been attacked by an intrudet, thereby contradicting the State’s
theory that Routier had “staged” a crime scene. See id. at Y 11; see also Affidavit of
Barton Epstein in Support of Petitioner Darlie Lynn Routier’s Renewed Request for
Access to State’s Evidence and Reply to State’s Opposition § 7 (“Epstein Aff™) (“At the
time that our work was stopped on'the Routier case, our preliminary findings were that at
least some of the physical evidence we reviewed was not consistent with a staged crime
scene.”) (¢mphasis added).

Laber and Epstein recommended the testing of key physical evidence, including
the (i) bread knife, (ii) Ms. Routier’s nightshirt; (iii) Hoover vacuum cleaner;
(iv) carpeting; (iv) Darin Routier’s jeans; and (V) pillow and furniture. Laber Aff. 76,
11-12. Laber believed not merely that such testing was possible, but that it was
necessary:

In my professional opinion, scientific testing of the physical evidence

would have been critical to [Ms. Routier’s defense]. Independent testing

of that physical evidence was crucial to properly evaluate the State’s case.

There were numerous potential holes in the State’s case that required

testing to conform [sic] or refute the State’s presentation of the evidence

and to provide evidence that could well have refuted the State’s forensic

testimony. These and other tests would have been critical to developing

the physical evidence to refute the State’s uge of forensic and physical

evidence and establish [Ms. Routier's] innocence.

I atq12.
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in October of 1996, when Douglas Mulder replaced Parks and Huff, Mulﬂér and
his investigator had a perfimctory meeting with Laber to discuss the scientific analyses he
" and Epstein had conducted to date. See Id, AfF. 44 8-10. During the meeting, Laber - -
provided a general overview of their work. See id, at 9. Mulder and his i.n.vestig'atcl.r .' .
asked virtually no questions about the work and generally were uninterested in Labar’; -
analysis, Id. In total, the meeting lasted about twglhours.. See id. Laber e::.tpcctéd. that
Mulder or someone from his defense team would follow-up with lﬁm because “the time
in the introductory meeting was not sufficient time to explain in necessﬁ ;:iepth tlie
forensic significance of the analysis Barton Epstein and I had performed or had |
recommended be performed.” Id. at 9 .1 0. Laber did not hear from Mulder again,.
however. |

At trial, the State presented the tesﬁﬁony of a number of expert witnesses ﬁho |
claimed that the crime scene had been “staged” by Ms. Routier. Charles Linch, an expert
from the Southwestern Institute of Forensic Sciences (“SWIFS"), provided key testimony
that microscopic debris recovered from a bread knife found in the kiichen at the Routiers’
residence was “consistent™ with material from the garage window screen and, therefore,
likely was the instrument used to create the “T-shaped defect in it.“ CR.R. Vol. 37, p.
2892:15. (Ms. Routier had testified that _the intruder exited the house through that torn
window screen.) Linch testified:

Q. Bottom line, from this comparison of the black rubbery material -

and the glass rods on the window screen and on this knife, what does that
say to you as a trace evidence analyst?

A I couldn’t tell the difference betWeen this debris and the debris
found on the knife and, therefore, the knife could have been used to cause
the cut, defect.
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Q. Okay. It’s certainly - are you saying that the material that you
found on this knife blade is consistent with the material that makes up this
screen right here?

A, - That’s right.
Q. You couldn’t see any difference?
A, That’s right.

C.R.R. Vol. 37, pp. 2926:17-2927:6.

The State confirmed the significance of this testimony during its closing

argument:

[Wihen [Linch] tested cutting that bread knife, he looked at it under the
microscope and what did he find? (Glass rods, the same type of rubber
material seen on the bread knife. And that same type of rubber debris with
the glass meshed in. The same type of stuff that happens when you cut the
screen. And it adds up, that the bread knife was used to cut that screen,
and Charles Linch found the evidence. And that tells you they were trying
to fake the crime scene. You aren’t going to have an intruder somehow
get in the house and then take the knife out and then cut the window,

C.R.R. Vol. 45, pp. 5229:16-5230:2,

Tom Bevel, the State’s blood expert, said he conducted several experiments to

determine the type of pattermn a bloody knife would leave if it had been dropped by the

intruder when exifing through the garage. When asked to compare a photograph of the

patterns created in his experiments with photographs of the crime scene, Bevel testified:

Q. Now, looking at State’s Exhibits 38-A through 38-D, Mr. Bevel,
do you see any bloodstain pattern in any of these four photographs that
correspond to the types of blood pattemns that you saw during your test on
November 26th, 19967

A. No, sir,

Q. The blood drops that we see in 38-A through 38-D are they
consistent or inconsistent with a bloody knife being dropped or thrown on
to the utility room floor on June 6th, 1996.

A. They would be inconsistent.
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C.R.R, Vol, 38, p. 3297:7-17.

Again, the State confirnied the significance of Bevel’s testimony during its :
closing argument. After reminding the jury that “defendant’s testimony is that this man S
ran off with a knife and dropped it in the utility room,” the State argued that Bevel’s
experiments demonstrated that “when you drop that knife, it leaves a mark, its leaves cast
off. And you don’t see any cast off or any mark left in that utility room. [T]hﬁt let’s you
know that [Ms. Routier] is lying about that,” C.R.R. Vol. 46, p. 5231:5-11,

Bevel offered additional significant testimony about experiments that he had
conducted to determine the type of blood patterns that would be created on the 'cl'dfbing
of the attacker. He stated:

Taking a knife that was the same diameter of the knife in question, I just .

" simply, in this case I went down to my knee after placing a clean T-shirt

on my body, put blood on the knife, on both sides, again, held it up and

allowed it to just simply stop its dripping . . . . And then just simply did a

motion such as this, I think on the first time I did it with two swings, if

you would, without adding any additional blood, to see if in fact we get

the bleod that would be on the back that would be consistent in size,

direction, location as the blood in question on the T-shirt [worn by Ms,
Routier on the morning of the attack].

C.R.R. Vol. 39, pp. 3357:10-3358:1. When asked to explain the significance of his
findings, Bevel continued;
I was able, multiple times, to get bloodstains that were the same éizc,

location, with the long axis up and down in that area and on other areas of
the back of the [test] shirt. :

C.R.R. Vol. 39, p. 3357:3-6. During its closing argument, the State predi;ctably. told the
jury that these experiments “tell[] you that she was stabbing, and Devon’s blood winds up
on her back. It’s not going to wind up there as she is laying on the couch as the man

wrestles at her neck.” C.R.R. Vol. 46, p, 5233:14-16.
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